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Presenter Notes
Presentation Notes
We’ll attempt to tame the dragon that is CEQA.


Presentation Overview

What's the point?

It all starts with a discretionary project
CEQA Evaluates Change

Deciding on level of review

Exemptions & Addendums

Negative or Mitigated Negative Declarations
Environmental Impact Reports

Baseline & Thresholds

Mitigation

Evidence & Findings Hold on, this will be a lot of information...but we’ll leave the PPT.



Presenter Notes
Presentation Notes
Mark: Feedback from our last 101 asked that we get even more basic in the discussion. We’ve modified the presentation to introduce more about the fundamental building blocks of CEQA, and the key things that are important to understand when reading an environmental document. 



What's the point?

Probable and/or Possible

Informs you of the environmental effects of the project
To solve a project’s environmental impacts if possible; or,

To allow your consideration even if it isn’t



Presenter Notes
Presentation Notes
Shannon. Paperwork is not the purpose, it just seems that way. The extent of information is often overwhelming, but the goal is simply to inform you of the possible impacts of your action. Managing risk is something the applicant’s attorneys will want to do and may request an  EIR even if one might not be technically required.


It all starts with a discretionary project...

» A project means the whole of the action, which
has the potential for resulting in either a direct or a
reasonably foreseeable indirect physical change
In the environment.



Presenter Notes
Presentation Notes
Shannon: We spend a lot of time questioning the project manager or applicant because we must include everything in the project description. Including things they haven’t thought about like construction methods, types of equipment, hours of operation, etc. We need a lot of information in the CEQA document that even the applicant hasn’t thought about yet.

CEQA REFORM IN THE GUISE OF MAKING THINGS MINISTERIAL! OBJECTIVE STANDARDS CREEP IN. BUILDER’S REMEDY! 


Development by Right —
No Discretion!

CEQA mandates that projects which are consistent with the
development density established by existing zoning,
community plan, or general plan policies for which an EIR
was certified shall not require additional environmental
review, except as might be necessary to examine whether
there are project-specific significant effects which are
peculiar to the project or its site. This streamlines the review
of such projects and reduces the need to prepare repetitive
environmental studies.

Dr. Fate, Marvel Comics


Presenter Notes
Presentation Notes
Much of the new housing legislation is taking discretion away from local agencies. Partly this is to ensure that approval is more of a sure thing, but increasingly this ensures that CEQA is avoided all together. While this may seem like a complete avoidance of any environmental stewardship, from a practical standpoint there is little that changes for the project itself. Many of the environmental foundation components such as wetlands, migratory birds, raptors, air quality, water quality, etc., are well established in federal, state, and local laws and ordinances that apply regardless of whether CEQA is evoked. It will make for interesting conversations with the public though.


CEQA Evaluates
Change

Change from existing condition
(not the plan...mostly)

Short- and long-term impacts
Direct and indirect changes

Cumulative changes (includes
other projects)

Local and regional plans

Specific Plans / Form Based Zoning


Presenter Notes
Presentation Notes
Shannon. Later we’ll talk about baseline and thresholds, but the basic principle here is that we are evaluating the change from the current condition (mostly anyway) and determining whether that change is significant. 



Once we have a project, then...

We must determine the level of environmental
review.

Four basic outcomes:
o Exempt
o Addendum

> Negative Declaration or Mitigated Negative
Declaration

o Environmental Impact Report



Presenter Notes
Presentation Notes
Mark: We make these decisions early on, often without the results of the technical studies. Not really a gut-level decision, but often it amounts to that. The decision sets the wheels in motion…some of which can take years  to finish. This is why planners with years of experience are sought after because they have more knowledge about court decisions. Even better if the experience is in the agency.


Exemptions

Statutory:

Categorical:

General:

ltems ruled by the legislature to be exempt from CEQA. (15260-15285)
and other places in the state statutes such as GOVT 15183.

ltems in the state or local agency guidelines that are considered to have

little or no environmental impact in most instances.
(15300-15332)

A determination that the project will not result in direct or reasonably
foreseeable indirect physical change in the environment. This is known
as the common sense exemption. (15060(c))
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Presentation Notes
Shannon: Exemptions are not guaranteed; many things can prevent the use of exemption. It used to be these were one page forms. Now it is not uncommon to see many pages supporting an exemption. Many planners organize the supporting material around Section 15300.2 Exceptions in the guidelines. These are important because the specify when an exemption is not possible.


Addendum

Allows use of a previously certified
environmental documents.
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Presentation Notes
The time and cost associated with an EIR is such that its unreasonable to throw away the document and start all over if only minor tweaks would allow the document to function for the revised project. The issue of late is that some are stretching the term ‘minor’. Each case is different so its difficult to have a general rule on when they apply.


Negative or Mitigated Negative Declaration

The difference is whether mitigation is required

Based on a checklist (See Appendix G of the Guidelines)
Conclusions based on fact in the record
Circulated for 30 Days

No requirement to respond to public comments, but to
consider them before action

Considered “draft” until adopted

RECYCLE YOUR nnu;z

SAVE THE GALAXY
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Presentation Notes
Mark: Often abbreviated as IS/ND or IS/MND in which the IS is the “initial study”, these documents used to be very common. All conclusions must be based on substantial evidence (just like an EIR). As such, there may be little to no savings in cost with an MND vs. and EIR. Unfortunately, an ND or MND lack two things that keep them from remaining useful for controversial projects. The first is that you cannot make a statement of overriding considerations if there is an impact that you cannot reduce to a less than significant level. The second is the fair argument standard of challenge. Anyone can make a credible argument and likely force an EIR. While there is no requirement to respond to comments, many agencies do respond in a format and extent similar to an EIR. 


Environmental Impact Report (EIR)

Several different types

Most follow the same basic format
Gold standard of environmental review

Circulated for 30-days and then 45-days

All comments from the 45-day period must have a reasoned
response

Considered “draft” until certified



Presenter Notes
Presentation Notes
Shannon: The EIR is the foundation of CEQA and is the highest level of compliance. Think of it as full coverage insurance…expensive, but if you need it, worth the money. Most EIR’s follow a similar format and are easy to read. Setting, legal requirement, threshold, analysis, conclusion, mitigation. There are two circulation periods Notice of Preparation (NOP) for 30-days and EIR for 45-days. All comments from the 45-day period must have a reasoned response in the record.


Streamlining

Predicting the future — then analyzing it in the CEQA document

Allows for “what-if” types of mitigation

Focus on future process

If successful allows for ministerial or Addendum approval of future projects
Nothing new in CEQA, intent from the beginning

Future project evaluation is based on the quality of the original document...not the age!


Presenter Notes
Presentation Notes
Shannon.


Fair Areument Standard

When must an EIR be prepared? — When it can be fairly argued, based on substantial evidence,
in light of the whole record, that a project may have a significant environmental effect.

e Thisis purposely a low threshold for requiring EIRs

e “Fairly argued” means that there is evidence of the potential for impact in the administrative
record before the agency

e |Impacts = direct, indirect, and cumulative contribution impacts

e  “May have” means that the evidence need not be absolute or unequivocal



Presenter Notes
Presentation Notes
Mark: The fair argument standard (CEQA Guidelines 15064[a]) is why negative declarations are so difficult to defend. Not impossible, but all it takes is someone to credibly challenge the assumptions in the document, and you’ve triggered an EIR. Of course, by then you’ve spent several months and thousands of dollars on the project but essentially you must start from the beginning. 


Substantial Evidence

15384. SUBSTANTIAL EVIDENCE

(a) “Substantial evidence” as used in these guidelines means enough relevant information and
reasonable inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached. Whether a fair argument can
be made that the project may have a significant effect on the environment is to be determined
by examining the whole record before the lead agency. Argument, speculation, unsubstantiated
opinion or narrative, evidence which is clearly erroneous or inaccurate, or evidence of social or
economic impacts which do not contribute to or are not caused by physical impacts on the
environment does not constitute substantial evidence.

(b) Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.



Presenter Notes
Presentation Notes
Mark: This is directly from the CEQA checklist and is the gold standard  for protection. Ironically both exemptions and EIR’s share this protection – seemingly at either end of the spectrum. The Courts don’t generally question the assumptions of an agency when prepared within an EIR. It used to be that preparing an EIR took longer and cost more than an IS/MND, those days are long gone. The same technical studies must be prepared and the writing cost differential simply isn’t as great as it used to be.


What is substantial evidence?

» Whatitis:
» Facts
» Reasonable assumption predicated on facts
» Expert opinion supported by facts

» Whatitisn't;:

Argument
Speculation

Clearly inaccurate or erroneous information

4

4

» Unsubstantiated opinion or narrative

4

» Socioeconomic impact not linked to physical environmental impact



Presenter Notes
Presentation Notes
Shannon: You would think that facts would be obvious, but often the answer isn’t clear and requires some interpretation. Much of the environmental analysis is interpretation of incomplete information by professionals experienced in the field. Because of this, all sorts of questions and criticisms can be introduced as part of the public process. 


Types of CEQA Documents

Substantial Evidence 'Fair Argument
Exemptions Negative Declarations
o Statutory > Negative Declaration (No Mitigation Measures)
° Categorical o Mitigated Negative Declaration
Environmental Impact Reports Addendum to Negative Declaration

o Subsequent
o Supplement
o Master

° Program

° Project

Addendum to EIR



Presenter Notes
Presentation Notes
Shannon. While this decision is typically made well before the Commission sees the document, its important to know why some applicants ask for an EIR, while others are ok with an MND. Most of the decisions on the level of CEQA analysis are made based on facts…will the project have a significant impact or not? But some are made by the applicant (or their attorney) based on the type of protection each level affords. The substantial evidence threshold of challenge is the highest standard and gives the lead agency the most protection. The fair argument is easy to challenge, and seldom used for controversial projects…aka something that may be litigated.


BASELINE

[A] baseline is simply a measure of some situation before it
changes. There is no “true,” “normal,” or “natural” baseline. You
decide what you want to measure, and then you select a baseline
appropriate to your goal. What one wants to measure is a policy
guestion, as is the choice of a baseline.



Presenter Notes
Presentation Notes
Usually, the baseline is simply the starting point for the analysis. There are oddities that creep up from time to time, but most often baseline can be considered the existing condition prior to taking any action on the project. (Citing Communities for a Better Environment v. South Coast Air Quality Management Dist. (2010) 48 Cal.4th 310 (“ConocoPhillips”); Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439; Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70; Rodeo Citizens Assn. v. County of Contra Costa (2018) 22 Cal.App.5th 214.) For our purposes the baseline is only important as it is one end of the analysis against which change is measured.


Threshold of Significance

v A threshold of si%nificance is an identifiable quantitative, qualitative or performance
level of a particular environmental effect.

Noncompliance means the effect will normally be determined to be significant by the
agency.

' Compliance means the effect normally will be determined to be less than significant.

Found in:
CEQA Guidelines
General Plan
Municipal Code
Adopted Development Standards
Regulatory Agency Standards



Presenter Notes
Presentation Notes
Shannon: This is the ever-fixed mark against which impacts are measured. The idea is to adopt a level for an environmental issue that reflects community expectation. Below the level and the community would agree that the impact is not significant. Conversely, by exceeding the level more study is needed and potentially changes to the project that will reduce the impact to that level. 


Understanding Thresholds

A

\
> Significant
I
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Action
(significant /" Threshold of

impacts) \- Significance

Impacts (degree or number)

Projec’f l_\ctlt_m Less-than-Significant
with Mitigation > Impacts
(impacts less than
significant)
Baseline
Conditions
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Shannon: Just to drive the point of the mitigation home. 


Context IS
Everything

Every community has different standards

Comparing agencies is difficult
Not all large projects have impacts
Not all small projects don’t

How do we know?

il

“That’s no moon...that’s a space station”


Presenter Notes
Presentation Notes
Shannon: Data without analysis is meaningless. Without understanding the information within the context of the city, county, state, nation, world, or universe, you have no idea if it’s a big deal of not. CEQA implores agencies to adopt their own thresholds  of significance, but most agencies do not. The default most agencies use is the Appendix G Checklist…even though the Guidelines themselves admonish us not to think of them in that fashion.


What Is a Mitigation Measure?

Avoid the impact altogether by not taking certain action or parts of an
action

Minimize impacts by limiting the degree or magnitude of the action
and its implementation

Rectify Rectify the impact by repairing, rehabilitating, or restoring the
affected environment

Reduce or Reduce or eliminate the impact over time through preservation and
Eliminate maintenance during the life of the action

oelase1ie Compensate for the impact by replacing or providing substitute
resources or environments



Presenter Notes
Presentation Notes
Mark: The basic idea is that we need address issues raised in the analysis to reduce the impacts to below the threshold. Sometimes the best way to do this is simply avoid the area. Another way is to minimize the impact like reducing the size of the project or changing how its built. Only if the impact can’t be avoided in some fashion do we look at other changes. Paying fees should be the last resort in mitigation because the agency seldom collects  enough to deal with the impact.


Public Circulation & Comment

Required Not Required
Negative Declaration Exemption
Mitigated Negative Declaration Addendum

Environmental Impact Report

 Still requires discussion during any public hearing
* Anticipated action on the agenda
* Requires filing of notice of determination



Presenter Notes
Presentation Notes
Exemptions and whatnot do not require public review/comment...others do. Required vs. seeking input.


Public Comments

The public process is a good part of CEQA

Embrace the passion of the community

Not all in favor show up...and not all who oppose
comment

Beware hurrying up at the very end

Late hits and document dumps are part of the
process

Let staff guide you, delaying a meeting is not the
end of the world (no matter what the applicant
says)



Presenter Notes
Presentation Notes
Shannon: We almost always learn something from the public comments. In some cases we  learn that people don’t like the project. In others we may find an issue we hadn’t evaluated, or that one that we did needs more study. The best way deal with this is to understand that its part of the process. Public comments are an integral part of the process until the very end. This means that late hit comments aren’t going away anytime soon. As part of the ‘team’ the Commission is another set of eyes on the document and can help set things straight, and help make sure the City is positioned for the best possible project. Asking leading questions of staff is permitted.


Final EIR, Findings, MMRP

Final EIR (FEIR)
o Reasoned response to all comments received during the public review period

o Changes to the Draft EIR as a result of public comments
o Additional information
° Errata to the Draft EIR

Findings
o Reasoned answer for every impact
° Includes statement of overriding considerations
e Can include evidence from the hearings that was not in the EIR

Mitigation Monitoring and Reporting Program (MMRP)
o Checklist to ensure all mitigation measures are implemented

> Also includes project design features
o Adopted for each project approved under that environmental document
o Part of the project approval process and not the EIR
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Presentation Notes
Mark. Some agencies require that the council or board certify EIRs and you may not see the final EIR, response to comments, findings or mitigation monitoring and reporting program. 


| FIND YOUR LACK OF

DISTURBING

t's done by the time | get
it whatcan | do?

CEQA is not done until the project is approved
You are the last set of eyes before the decision is made

Give staff a heads up if you have a question and give them
time to respond

Add your reasoning to the record



Presenter Notes
Presentation Notes
Mark. We are a team of professionals all working toward the same goal. While we’ve put a lot of work into the document, the decision is yours. Ideally, you’ve had an opportunity to read through the entire document, and asked staff if you have any questions. Its good to add your reasoning to the record because this reasoning is often used to defend the decision if challenged. 


FIR Myths

The EIR will stop the project.

The EIR will tell me how to vote on the project.

The EIR will be more expensive than a mitigated
negative declaration.

The EIR will take longer and than a mitigated
negative declaration.

The EIR will be more thorough than a ND/MND.
The EIR will be bulletproof.


Presenter Notes
Presentation Notes
Mark/Shannon: An EIR is intended to solve problems, and if they can’t be solved, provide a way to make a decision for the project anyway. Far from killing a project it’s a way to ensure one gets approved. The EIR must not make a recommendation on the approval of a project. Instead, it should only disclose information on the probable impacts of making the decision. Substantial evidence, in the form of technical studies, are required for both documents. Thus, the cost is often the same. More for the MND if you then have to do an EIR. Same here, the studies take the time, and if you have to go back and do an EIR, the time is much longer than an MND. No such document exists or can given the legal world we live in.
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Mark/Shannon: Well in a nutshell anyway. Of course the hard part is all the details leading up to the decision, and of course those opposed to the project that will use all those details to derail the project.


Resources for More Information

Wikipedia

https://en.wikipedia.org/wiki/California Environmental Quality Act

Office of Planning and Research

https://opr.ca.gov/ceqga/

CEQA Portal — Court Cases and Topic Papers

https://ceqaportal.org/

Planning Commissioner’s Handbook

https://www.ilgplanninghandbook.org/



Presenter Notes
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Mark: Yes Wikipedia. It’s shorter than reading the full guidelines that you can find on OPR’s website. Poke around on their website as they have lots of information for staff planners and the public on CEQA compliance. Keep in mind that every agency is different and the OPR advisories are not tailored to individual communities. Still, they provide an excellent overview and a good starting point if you want to dive a little deeper into the various topics. Finally, if you really want to geek out on subject matter the Association of Environmental Professionals (AEP) maintains the CEQA Portal, a site where you can find text of cases, often staff reports and supporting materials, and guidance papers on various topics. Its free (for now) so avail yourself. Finally, many CEQA attorneys maintain blogs and regular notification on court decisions. This analysis is helpful as its written for the general public as well as planners.

https://en.wikipedia.org/wiki/California_Environmental_Quality_Act
https://opr.ca.gov/ceqa/
https://ceqaportal.org/
https://www.ilgplanninghandbook.org/

Shameless Plug for CEQA: Advanced (In the Weeds)
Wednesday, March 30, 2023 | 10:30 — 11:45


Presenter Notes
Presentation Notes
??: If you’re a glutton for punishment we’ll be conducting the advanced CEQA workshop to get into the weeds a bit and leave plenty of time for questions and discussion. 


Questions?

Shannon George | VP-Principal Project Manager
David J. Powers & Associates, 408.454.3402
sgeorge@davidjpowers.com | davidjpowers.com

Mark Teague, AICP | Managing Principal
PlaceWorks, 858.776.5574
mteague@placeworks.com | placeworks.com



mailto:sgeorge@davidjpowers.com
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