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Presenter Notes
Presentation Notes
Mark. Yes, you asked and we’re going to try and put several years of CEQA understanding into an hour or so of presentation. 


How CEQA
Decisions are
Made

>
>
>

Type of project
Results of tfechnical studies

Knowledge of the
community

Previous decisions by
decision makers

Results of litigation

Public controversy



Presenter Notes
Presentation Notes
Mark: The lead agency staff is likely to make the initial decision on the application. Most of the time the level of CEQA analysis is obvious or can be determined based on the results of a technical study (or the anticipated results of the technical study). The initial decision is made based on a number of factors, most of which are intended to reduce risk. Knowledge of the community and precedent also play an important role as every agency is different. Some cities allow some uses as ministerial, while others require a discretionary permit. Examples include drive through windows, or liquor stores. Litigation, in the community, or elsewhere in the state, can change how staff makes its recommendation. For example a recent San Diego case on cannabis distributers essentially requires at least an IS/ND even when the impacts are likely to be speculative.



What Type of CEQA Analysis?

Substantial Evidence Fair Argument

» Exemptions « Negative Declaration

> Statfutory « Negative Declar,
» Categorical Measures)

» Environmental Impact Reports « Mitigated Neg

> Subsequent « Addendum to Neg
» Supplement :

» Master

» Program
» Project
» Addendum to an EIR

I’'m afraid my brain has left
for the day.


Presenter Notes
Presentation Notes
Mark. While this decision is typically made well before the Commission sees the document, its important to know why some applicants ask for an EIR, while others are ok with an MND. Most of the decisions on the level of CEQA analysis are made based on facts…will the project have a significant impact or not? But some are made by the applicant (or their attorney) based on the type of protection each level affords. The substantial evidence threshold of challenge is the highest standard and gives the lead agency the most protection. The fair argument is easy to challenge, and seldom used for controversial projects…aka something that may be litigated.


What is Streamlining?

» Shortening the timeline
between application and
consideration.

» Eliminating parts of the process
that simply don’t apply.

» Completing analysis
beforehand so that the
impact and the mitigation is
standardized.

» Making a decision in a timely
fashion.



Presenter Notes
Presentation Notes
Mark: Streamlining is not simply ignoring the agency obligation to the public or the law, but rather using the provisions of the law to reduce the time between application and consideration. Some communities accept this better than others. Sometimes people talk about streamlining when the process is already as short as its going to be. In other instances, there can be false streamlining as legal challenge or just confusion in the process end up slowing things down anyway. Sometimes doing the analysis too far in advance can have negative consequences if someone assumes its adequate when in fact its way out of date and must be studied again. Finally, ask yourself whether the streamlining is because the regulations are unreasonable or if accelerating the process is at the expense of you and the public. Not all projects should be moved through approval without careful consideration and thought. Like this iron, streamlining can be meaningless if it doesn’t meet the needs of your community.


Streamlining
§ 15183

§ 15183 (a) CEQA mandates that projects which
are consistent with the development density
established by existing zoning, community plan, or
general plan policies for which an EIR was certified
shall not require additional environmental review,
except as might be necessary to examine whether
there are project-specific significant effects which
are peculiar to the project or its site. This
streamlines the review of such projects and reduces
the need to prepare repetitive environmental
studies.


Presenter Notes
Presentation Notes
Mark: This section of the CEQA Guidelines has been here for a long time. Many agencies are uncomfortable doing this but tiering from previous documents is baked into CEQA. It is important to note that it sometimes takes more time and effort to demonstrate that the existing document is adequate than it does to prepare a new document for the project. Being old is not a crime. Don’t throw out an EIR because its old, take the time to see if the impacts are the same. Most building techniques and impacts haven’t changed significantly for many years. Its entirely likely that if the original EIR was done well that it still applies.


Streamlining Through Ministerial Acts

» Eliminate discretion and CEQA no longer
» Project conditions based on existing ordl
» Objective Design Standards

» The safety net of CEQA Is unavailable here™F


Presenter Notes
Presentation Notes
Mark: Some of the recent legislative actions have sought to streamline CEQA by eliminating it all together by making some projects ministerial vs. discretionary. When this happens the requirements that apply at building permit issuance comes into sharp focus. Any gaps in that process that would have been filed by the CEQA process become difficult to address. Agencies will need to push more of their requirements into ordinances and ensure that fee programs and the like are up to date. This is an interesting approach by the legislature…don’t fix the failings of CEQA, simply don’t require it. 


Addendums and Exemptions

How is an Addendum structured?
Whatis § 15183

Streamlining

Fearis the mind bender

Extra work does not = more defensible document

ey VvV VvV VY

Narrow the scope!


Presenter Notes
Presentation Notes
Mark. Generally we prepare the addendum following Section 15162 of the CEQA guidelines that asks if there are substantive changes to the context of the original decision, laws, or environment surrounding the project. using substantial evidence we have to make a case that the original document would suffice to address the environmental impacts. Section 15183, which is has been in the guidelines almost from the beginning allows an agency to move forward if the project is consistent with General or Specific Plan for which an EIR was prepared. The idea is that you only need to CEQA once for most projects.


> Mitigation M

e

e

£

» Operational

=



Presenter Notes
Presentation Notes
Shannon. Its important that the entire project be described…even the connection to services like water and power, installation of curb and gutter, etc. Mitigation measures required by the project must also be evaluated in the EIR. For example if there is a measure to add a traffic signal or widen a turn lane, the impacts of that construction must be evaluated in the environmental document.


Technical Studies

» Scope of the analysis
» Geographic area
» Not limited to agency boundaries
» Focused on environmental topic
» Times & days matter
» Isschool in session
» Is it spring or winter
» Wet or dry year
» Models
» Generally blunt instruments
» Four decimal places is absurd
» Results based on assumpftions



Presenter Notes
Presentation Notes
Mark: The foundation of the environmental analysis is the technical study. This is a custom report by an expert in the topic on the potential impacts of the proposed project. Because everything is an assumption, it is important to understand the scope of the analysis, when it was conducted, and if industry models are used. Usually, the study only focuses on answering the question of whether an impact is above or below a threshold, and if the impact is above a threshold then the study may recommend actions that can reduce the impact to the threshold. Models are interesting because they are not all that accurate at predicting the future impacts, and should be taken with a liberal seasoning of salt. In as much as the baseline assumptions are accurate, then the resulting predictions will follow the mathematical formulas and produce a number. Courts and attorneys love numbers, and we built other reports on the numbers of the traffic report. The difficult is that the numbers are not absolute and there is a lot of wiggle room. At best the studies are intended to show whether the project will have big impacts or little impacts, not whether the predicted vehicle delay at an intersection will change by a few thousandths of a second. The reports are substantial evidence to be sure, but don’t forget  in your deliberations that these are educated predictions rather than absolutes.


Technical
Studies

» Usually very n

» Checktheb
information

» Before you as
study, what is it
to find oute

» Expensive and time
consuming

» Results dependent upon
the assumptions

» Will not recommend
approval or denial of @
project



Presenter Notes
Presentation Notes
Shannon: One of the tasks of the environmental analysis is to put the technical studies into context. Each specialist spends a lot of time studying their one small piece of the project impacts, its up to the author to explain to the public if something is significant, and what to do about it.
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Mitigation Measures

» Project Design Features

» Formal Mitigation Measures
» Measurable changes to a project
» What does feasible mitigation mean?
» What level do we mitigate to?

» Within your jurisdiction and authority



Presenter Notes
Presentation Notes
Shannon. Mitigation is a specific requirement that only applies to the project being considered. While the same mitigation measure may be applied to other projects, the application of mitigation for a specific project is specifically intended to address a significant environmental impact reported in the document. Without a determination of significance impact there is no authority to mitigate.


Project Design

Features

» Elements of the project
designed to reduce
environmental impact

» Included in the project
description

» Shown on site plans

» Should be reflected in the
approvals

SAE Surface Cit
y
WARS' :ock

Superlaser
Focus Lens

Equatorial

Trench

Command Sector (South)

i
¢ I

Emperor’s Tower

Command Sector (North)

Reactor Core (internal)

lon Drives
(uncompleted)

Exposed Superstructure



Presenter Notes
Presentation Notes
Mark. If there is an element of the project design that mitigates an impact (i.e. reduced building height, triple-paned windows, rubberized asphalt) then it should be discussed in the analysis and included in the mitigation monitoring and reporting program (MMRP). Ideally it would also show up in or on the building plans and be included in a condition of approval. All too often design features are changed from approval to building…and its important that the process ensure that everyone understands that some parts of the project need to remain.


Objective
Design
Standards

» Standard P
Conditions
streamlinin

» Consistent f
project

» Only unusudl
circumstance for
deviation. Must be
clearly defined.



Presenter Notes
Presentation Notes
Mark: Covers more than just aesthetics/standard permit conditions. The issue with objective standards is that they must be independently measurable. That means that anyone, whether involved with the project, your agency, or the industry, should be able to determine if the standard is met. It must be measurable and finite. This is the difference between figure skating and hockey. Both are performed on ice and take a great deal of skill, but unless you are a qualified judge you don’t know the score for figure skating until someone tells you. With hockey its immediately obvious.


Mitigation Measures

» Requirement to mitigate does not confer to
agencies any new legal authority:

» “...a public agency may exercise only those
express or implied powers provided by law
other than this division.” (PRC 21004)

» Measures must be enforceable.
» Pay particular attention to “fair-share fees”
» Difficult fo enforce future public behavior

» Be linked to a significant impact — No nexus, no
mitigation

Please stay out of the

water until

further notice.

Do not fish in the
creek.

16


Presenter Notes
Presentation Notes
Mark: CEQA doesn’t give the agency any new powers. So if you couldn’t make it a condition of approval it cannot be mitigation. Fair share fees are only adequate mitigation where there is already an established fee and there is evidence that the fee will achieve its goals in a reasonable period of time. There also needs to be evidence that the fee program is working or will work. Public behavior mitigations (like “keep people out of the creek”, or “residents will not be allowed to own cats” or things like that) are typically difficult or impossible to enforce. If there is no significant impact identified in the analysis, there is no mitigation. The applicant can agree to mitigation, and of course in some cases we have conditions of approval, but the EIR cannot compel mitigation if there is no significant impact.


What are “"Mitigation Measures”
Supposed to Doe

Changes required of the project to:
» Avoid the impact altogether

» Minimize the degree of magnitude of
impact

» Rectify the impact through restoration

» Reduce or eliminate the impact
through preservation

» Compensate for the impact

I 74


Presenter Notes
Presentation Notes
Shannon:


Formulation of Mitigation Measures

» Clearly state the required action or
level of performance that is necessary
to mitigate.

» Explain how the measure would
mitigate, especially if it is not facially
obvious.

» Clearly state the level of impact after
mitigation.

» Substantial evidence must support
determination that measure will You understand it when you can
mi’rigu’re explain it

18


Presenter Notes
Presentation Notes
Mark: Before we write new “laws” we first need to look to see if an existing law will cover the issue. If there isn’t anything that fits, then we carefully craft the mitigation to narrowly address the significant impact identified in the analysis. The analysis should also demonstrate that the measure addresses the impact, and what the level of impact is after the mitigation is applied.  And of course all of this must be substantiated by study or other evidence. Difference between conditions of approval and mitigation measures.


Adequacy of Mitigation

Adequate Questionable

* Avoid * Provide funding for
* Minimize * Hire staff
* Rectify * Monitor or report

Inadequate

e Consult with
e Submit for review
* Coordinate with

* Study further

* Inform

* Encourage/discourage
 Facilitate

* Strive to

* Reduce over time e Comply with existing

* Compensate regulations or
ordinances

* Preserve already
existing natural area



Presenter Notes
Presentation Notes
Shannon: Also, recognize that modifying terms like “if available, if feasible, when necessary, etc.” undermine the commitment to the measure and mean that it cannot be relied up to reduce the effect to a less than significant level.

A mitigation measure that proposes to “Hire Staff” is labeled “questionable” because it is indicative of an inappropriate determination of significance based on police or fire staffing (the old 1 per thousand type of staffing analysis).  Where it may be more appropriate is when staffing levels are tied to increased safety risk (mainly in terms of wildland fire).


Impacts (degree or number)

To What Level do we Mitigatee

Proposed
Action

(significant
impacts)

Project Action

with Mitigation

(impacts less than
significant)

Significant

[ Impacts

/' Threshold of

Significance

| Less-than-Significant

Impacts

/  Baseline

Conditions

To a level at or below the
threshold

Zero impact is not the goal

Can-noetShould not have to
mitigate for impacts of others

Important to demonstrate
impact after mitigation


Presenter Notes
Presentation Notes
Shannon. Often the public will ask for more mitigation than the project needs, or the agency can legally apply. Its important to note that the goal of the mitigation is to reduce the impact to the level of significance shown in the thresholds of significance. In most instances zero impact is not the goal. Until recently, the environmental analysis was only concerned about the impacts of the project on the environment. However, the courts have recently moved toward having a project mitigate more than its impact…at least in the area of greenhouse gas emissions. This is an evolving issue that will likely be a moving target for some time. Finally, its important that the document tell you what the impact is after the mitigation is implemented.


Impacts that Can't be
Mitigated to Less Than
Significant

>

\ 4

Sometimes even with mitigation an impact
remains significant

The analysis must include all feasible mitigation

Substantial evidence is needed to discard a
suggested mitigation

Cost should not be the only reason to discard
the mitigation

If you have them you need an EIR
With an EIR you can still approve the project

Significant impacts do not (necessarily) stop a
project


Presenter Notes
Presentation Notes
Shannon: One of the benefits of an EIR is the ability to allow the agency to make a decision to approve a project if it will have environmental impacts that cannot be reduced to a less than significant level. The EIR is the only means of doing this, but it requires the agency to make a statement of overriding considerations. That is the rationale behind the decision to approve rather than deny a project. This is also where objectively measurable thresholds and mitigation are balanced with community desires and reality. For example, if a historic building needs to be modified to remain viable, or removed for some reason, an EIR would be needed to support the action. Yes, there are single-issue EIRs. With statements of override its best to have more than one, don’t rely totally on cost, and most importantly have evidence to back up the assertion. Perhaps in this example include an estimate of what it would cost to repurpose the building and show that its much more expensive, etc. and that the repurposed building would anchor the new development plan.


FIndings

Showing your work
Explaining your reasoning
Information other than the EIR/IS/MND

Drafted by Staff, Approved by Council or
Commission



Presenter Notes
Presentation Notes
Shannon. This is the area of the document where the Commission can have the greatest impact. Findings for approval chronicle the discussion and information used to result in the decision. This is your opportunity to say your piece. Findings are not needed for denial, though it helps the staff to understand if you explain why you deny something. The findings can include testimony, information provided outside of the public review period, and anything used to help you make your decision. Make sure staff has the document(s) and/or information so that it can be part of the public record.


Statement of Overriding
Considerations

Reasons why the project should be
approved even though it has significant
environmental impacts

Supported by substantial evidence

We need the $$3 isn't likely to survive
challenge

List as many reasons as make sense, only
one is needed to support the override


Presenter Notes
Presentation Notes
Mark: A statement of overriding consideration is usually part of the findings and explains why, with all of the environmental impacts, the project still warrants approval. Just because we like the project isn’t enough of a reason. Ideally there would be several reasons, supported by substantial evidence. The reason you want more than one is to ensure that at least one will be found acceptable should the project be litigated. 


Testimony at
Hegringg WHATEVERIT IS

» Late Hits

» How to balance testimony
» When to Continue the item
» When to decide

» You are essential to a successful
conclusion of the CEQA process!

WE'RE AGAINST |

memegenera tor.net



Presenter Notes
Presentation Notes
Shannon/Mark. There is nothing in CEQA that penalizes late hits. Honestly, the process is ‘open’ until the last decision is made. Be patient, the end of a lengthy process is not the time to race forward and ignore late comments. The best approach is to take a deep breath, ask that staff review the document, and comment. Often the late hit is a repackaging of comments already received…sometimes there is something unique that requires additional study. Best practices is to review and determine whether additional work is needed…before making a decision. Take solace in the idea that this usually only works once as after the initial delay it is time to make a decision.



Don't Rely on CEQA
to Pl

» We don't fix things in the EIR, we report on what's
broken

» The CEQA process has been used as a means to
avoid detailed planning for years. With new laws like SB
330 and SB 35, the discretion and, therefore, CEQA is
eliminated making local planning more important

» Solving this means:

>
>
>

Adopting Objective Standards
Requiring Technical Reports by Ordinance

Reviewing and Understand your Capital
Improvement Program

Keeping Impact Fees Current



Presenter Notes
Presentation Notes
Mark/Shannon: It’s a new era of planning and frankly one long overdue. As more and more actions are legislated to being ministerial the use of CEQA to fill in the gaps is eliminated. This is putting a great deal of pressure on ordinances and policies of the agency and many of them are not up to the task. 


Other CEQA Pieces — For EIR

» Cumulative Analysis
» Not necessarily ‘build out’
» Two methods: project list or regional model
» May have different setting than project
» Not the worse case
» Alternatives
» Must avoid or lessen an environmental impact
» Project alternatives may not be CEQA alternatives
» Not discussed at same level as project
» Compared against project applicant’s project objectives
» Only the no-project alternative is required



Presenter Notes
Presentation Notes
Mark: These two issues used to be easy areas of challenge to an environmental document. The whole butterfly effect of how far do you study comes into play. Over the past several years there have been a lot of regional planning tools developed that help ease this. Documents like Regional Transportation Plans, Climate Action Plans, etc., can all be used to frame the baseline for the cumulative analysis, establish a reasonable threshold, and then allow for the analysis. The best of these regional plans also recommend mitigation. Note that the setting for some issues is limited to the project site, while others may extend well beyond the agency’s jurisdiction. CEQA only requires the no-project alternative to be evaluated. In most instances the no-project alternative does not mean no-development as existing zoning will prevail. Where things get interesting is when a project alternative is evaluated but doesn’t necessarily reduce any impacts. A document can still evaluate the alternative, but it  isn’t necessarily a CEQA alternative. This is the only place where the project objectives are used.


Thank You

Shannon George | Vice President/Principal Project Manager
David J. Powers & Associates, 408.454.3402
sgeorge@davidjpowers.com | davidjpowers.com

Mark Teague, AICP | Managing Principal
PlaceWorks, 858.776.5574

mieague@placewarks.com | placeworks.com
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